The free movement of chocolate
Access to the EU market after Brexit?
a referendum briefing paper by

Professor Martin Trybus

Introduction
The political choice made in the UK referendum on 23 June 2016 will affect the whole of
our food system, whether we choose to remain or stay in the European Union.
Policy, law and regulation, and trade will all be profoundly affected. What’s decided by the
electorate will have far-reaching implications for society, including our food supply network.
Hence we have commissioned a series of briefing papers to help people think about the
issues the referendum raises with regard to our food system.
This is our second one, and it is by Martin Trybus, Professor of European Law and Policy,
and Director of the Institute of European Law at the University of Birmingham.
The EU is founded on the rule of law, and is the world’s biggest ‘single’, ‘common’ or ‘free’
market. Here Professor Trybus lucidly explains this core of the EU and what it means to us
— and what it means if the UK population votes to leave.
We hope that these few pages on such an information dense subject will give you the
conceptual framework to better understand the arguments being put forward about the
referendum.They may well encourage you to read the Special Issue of the Journal of
European Public Law on Leaving the EU: The Legal Impact of 'Brexit' on the United Kingdom which
Professor Trybus co-edited with colleagues Graham Gee and Luca Rubini.
The next biannual conference of his Institute starts on the very day of the referendum and
takes place here in Birmingham. With the title More or Less Europe? it concludes on 24 June so
delegates can take into account the outcome of our vote.
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The core of what the EU is about
At the core of the European Union (EU) and its predecessors (the European
Community or EC, and European Economic Community or EEC) has always been a
‘common’/ ‘single’/ ‘free’ market.
This arrangement involves the free movement of goods, workers, services, capital and
payments across the borders of the 28 Member States, thereby creating the largest
internal market in the world.
At the centre of this internal market is the ‘free movement of goods’ – including food.
This isn’t very controversial since it does not involve the free movement of people.
Even the ‘leave camp’ wants Britain to have access to the free movement of goods.

1.1

Removing barriers to trade: Tariffs
The ‘free moment of goods’ requires all Member States to refrain from imposing
customs duties (tariffs) on goods imported from other Member States.
This means that, for example, Germany would not be allowed to charge a tariff on
chocolate produced in Birmingham and exported to Hamburg. As the chocolate does
not have to pay a duty it is cheaper and can compete with the German chocolate on
the German market. There are no exceptions to this prohibition of tariffs in the EU.

1.2

Removing barriers to trade: Quotas
Tariffs already disappeared during the old EEC in the 1960s and are not really a big
problem anymore. They are now rather limited and are slowly being phased out even
in the World Trade Organisation and through other trade agreements across the
world.
There is, however, a second dimension to the free movement of goods. Since the
Treaty of Rome, the amount of a certain good, for example Birmingham chocolate, to
be exported across the Channel cannot be restricted either: ‘quotas’ are no longer
allowed.
It is thus in respect to quotas where the Internal Market is most successful and goes
beyond any other free trade arrangement. This is because Member States must not
only refrain from quotas as such but also from any policy or law with an equivalent effect
to a quota. This regime stopped Member States maintaining or introducing almost
any trade laws which effectively affect imports from other Member States.
Thus the production and sale of goods on an EU-wide basis was made possible,
economies of scale, efficiency and competiveness were improved, and additional
wealth created.

1.3

Allowing barriers to trade?
A Member State might of course have a very good reason to introduce laws that limit
the sale of goods, domestic or from other Member States. Thus if, for example, the
chocolate produced in Birmingham contained a poisonous ingredient, the German
authorities could limit its import into Germany for public health reasons.
The Treaty itself already provided for such ‘good reasons’, most importantly public
health and public security. The European Court of Justice has added more ‘good
reasons’, most notably consumer protection and protection of the environment. EU
law recognises that the Member States have the right and resources to safeguard these
important interests.
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The Member State law or policy, however, must not amount to protectionism in
disguise and must not go beyond what is necessary (must be ‘proportionate’) to
safeguard the interests of health or consumer protection.
1.4

150,000 pages of EU legislation: is that really necessary?
To summarize: On the one hand, laws and policies limiting the import of goods from
other Member States are not allowed. On the other hand, they can be legal if
motivated by a ‘good reason’. This opens a gap in the rules of the EU Internal
Market. How can the free movement of goods even work with a multitude of different
national laws in place that regulate the production and sale of goods? What is the
benefit of the Internal Market to the Birmingham chocolate producer when there are
28 different national laws regulating the ingredients, production processes, transport
and sale of chocolate?
The answer to this problem is EU legislation, a lot of EU legislation. This legislation
aims to ensure that the laws (which remain national laws) that safeguard important
interests such as health or consumer protection but may affect trade, are the same in
all Member States. The Birmingham chocolate producer has to follow many rules
when producing, transporting and selling chocolate. However, when the relevant
British rules are followed, the relevant rules in the 27 other Member States are also
followed, as all these rules are based on the same EU legislation. The result is not just
the free movement of goods but of goods that comply with all the important
requirements that Member States want to safeguard such as health and consumer
protection as well as others.
The Member States have established EU institutions (Commission, Council, and
Parliament) and given them the power to pass this legislation for the Internal Market.
British politicians are represented in all of them.
n
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Brexit from the Internal Market
If the United Kingdom left the EU it would no longer have access to the Internal
Market as we would have chosen to be ‘external’ from it . . . unless an alternative
arrangement could be negotiated which would ensure that access.
As many EU Member States export goods to and import them from Britain, there
would be a strong incentive to reach such a deal. But it is far from clear what the
conditions of such a deal would be.
What is clear is that there would be no full British access to the EU Internal Market
without the basic rules of that market being followed by Britain.

2.1

Another Norway?
One model to ensure access to the EU Internal Market after Brexit would be to join
Norway in the European Economic Area (EEA). This would ensure full access to the
EU Internal Market but would require compliance with all EU Internal Market laws.
The United Kingdom would no longer have a say in the creation of these laws as it
would have withdrawn from all law making institutions. Crucially, the free movement
of workers from EU Member States would have to be allowed and a contribution to
the EU budget paid.
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2.2

Another Switzerland?
Rather than joining the EEA, access to the EU Internal Market after Brexit could be
ensured by following the Swiss example to negotiate a multitude of individual
agreements with the EU with the aim of ensuring that access. Again, this would still
require full compliance with all Internal Market legislation as for an EU Member
State or Norway, including that on the free movement of workers.

2.3

Another Canada?
The EU has just negotiated an extensive trade agreement with Canada (CETA) and is
still negotiating a similar one with the USA (TTIP). A possible option after Brexit
could be as similar agreement between the United Kingdom and the EU. This would,
however, take a long time to negotiate and would probably not include full access to
the EU Internal Market. Membership of the World Trade Organisation is not
sufficient to secure access to the Internal Market.
n
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Conclusions
Some British businesses have complained bitterly and consistently about the ‘excessive’
red tape ‘imposed’ on them by the ‘bureaucrats’ in Brussels. Yet most of that ‘red tape’
is simply Internal Market legislation aimed at allowing the free movement of goods,
services, etc. while at the same time safeguarding important health, security and policy
interests.
After a Brexit all of this legislation might remain in place if the Norwegian or Swiss
models were followed. If not, this EU-based legislation would not be deleted but
rather replaced by British legislation. The amount of red tape would be comparable
as the United Kingdom would still need rules to ensure that public security, health and
policy are safeguarded in the production, transport and sale of any good in the
country. Gradually these rules would grow apart from those of the Internal Market
and thus the economies of Britain and the EU be separated to an extent not seen in
over five decades.
We cannot know now what the trade agreement after a Brexit would be. It might well
become more difficult for British producers to export to the EU unless they followed
EU legislation. Moreover, EU producers might have to adapt their products to British
rules. They would have to recover the costs this involves. Higher prices of both their
products and those of their British competitors could be the result.
n

Further reading
The Special Issue of European Public Law, 2016/Issue 1:

Graham Gee, Luca Rubini, and Martin Trybus (editorial): Leaving the EU? The Legal
Impact of ‘Brexit’ on the United Kingdom. pages 51-56
Ciarán Burke, Ólafur Ísberg Hannesson, Kristin Bangsund Life on the Edge: EFTA and
the EEA as a Future for the UK in Europe. (pages 69-96)
Adam Łazowski EU Withdrawal: Good Business for British Business? (pages 115-129)
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You may well also be interested in reading:
Oxford Faculty of Law (Michelmas Term 2015): Abstracts and reports on their‘Brexit’
seminar series which includes Seminar Four on Agriculture and Fisheries
The Law Society of England and Wales (October 2015) The EU and the legal sector

n
Other general reading about issues around the referendum:
Economist’s data team (2016) A background guide to ‘Brexit” from the European Union in
their charts, maps and info-graphics section
HM Government (2016) Alternatives to membership: Possible models for the United
Kingdom outside the European Union
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